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used a more forgiving standard than Palm Beach County, and uncovered almost 

three times as many new votes.”  531 U.S. at 107.  Here, different counties have 

applied different rules on whether the absence of an address on the application is a 

fatal defect, producing many more “category five” ballots in those counties that do 

not so regard the absence of an address. 

 Similarly, in Bush v. Gore, some counties had completed their recounts; 

some had done no recounting; and some had only partial recounts.  Including 

“whatever partial counts are done by the time of final certification” ignores “equal 

protection guarantees.”  531 U.S. at 108.  Here, counties representing a substantial 

fraction of the State’s vote have opted not to review any rejected ballots, resulting 

in plainly unequal treatment of voters in those counties. 

 The leading Minnesota case is Erlandson v. Kiffmeyer, 659 N.W.2d 724 

(Minn. 2003), which arose from the death of then-Senator Paul Wellstone two 

weeks before the 2002 general election.  The secretary of state prepared 

supplemental ballots replacing Senator Wellstone’s name on the ballot for Senate 

with the new nominee, former Vice-President Walter Mondale.  The case dealt 

with absentee voters who had submitted their ballots before the supplemental 

ballots were prepared. 

 The parties agreed that such a voter could obtain a supplemental ballot if he 

or she appeared in person at the local election office or at the polls on election day.

The statutes prohibited the secretary of state from mailing a supplemental ballot to 

persons who could not appear in person.  This Court held that “allowing some 






